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Attorneys lor Defendants

- SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SACRAMENTO

THE NATIONAL GRANGE OF THE
ORDER OF PATRONS OF
HUSBANDRY, a Washington, D.C., non-
profit corporation,

Case No.: 34-2012-00130439

DEFENDANTS’ OPPOSITION TO EX
PARTE APPLICATION FOR
TEMPORARY RESTRAINING ORDER
AND ORDER TO SHOW CAUSE RE

Plaintiff,
: PRELIMINARY INJUNCTION

VS,

THE CALIFORNIA STATE GRANGE, a
California nonprofit corporation, and
ROBERT McFARLAND, JOHN
LUVAAS, GERALD CHERNOFF and
DAMIAN PARR,

Date: October 3, 2012

Time: 9:00 a.m.

Dept.: 53 '

Judge: The Henorable David Brown

Defendants. Date Action .Filcd: 10/01/12

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants submit the following brief Opposition to Plaintiff’s Ex Parte Application for
Temporary Restraining Order and Order to Show Cause re Preliminary Injunction.

INTRODUCTION

The Court should deny plaintiff’s motion for a temporary restraining order (“TRO"). There
is no urgency suggested by plaintiff's papers or by the evidence oftered in support thercof.
.Additi()nally, by its request for a TRO, plamtiff seeks to alter the status quo, not to preserve it. This
is not a proper subject for a TRO, especially on such short nqtice. Finally, plaintiff has not
demonstrated, as is its burden, the probability of prevailing on the merits of its causes of action for
declaratory relief and injunctions,
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In the event that the Court is inclined 1o schedule a hearing on plaintitf’s motion for a
preliminary injunction, defendants will submit a more comprehensive opposition at that time.
| ARGUMENT
A. THERE IS NO GOOD CAUSE FOR URGENT RELIEF.
Plaintiff comes to this Court seeking ex parte relief without statutory notice, seeking a TRO
because of a contractual dispute between two separate non-profit corporations, one of them (plaintift)

an out-of-state corporation apparently not even qualified to do business in California.'  Plaintiff

8 ||asserts that if extraordinary relief is not granted, then California State Grange might enter into
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unspecified contracts with unspecified persons within some unspecified timeframe. . See Declaration
of Edward L. Luttrell at para. 27. Plaintiff further claims that there is a possibility of confusion that
would anse if California State Grange continues to operate, -temporarily, while charges are pending
against Master McFarland. /d. Plaintiff does not explain Why a “possibility” of confusion created by
its own actioﬁs against tlﬂe California State Grange gives rise to the extraordinary action of this Court
to issue a mandatory TRO. Indeed, the only “irreparable harm™ specifically identified by plaintift in
the moving papers is that defe‘ndants have engaged and will continue to be represented by a law firm
in opposing the asserted authority of National Grange. /d. at para. 20. There is no good reason for
issuance of either a TRO or an order to show cause regarding a motion for preliminary injunction.
No detendant has appeared; the case is not yet at issue. Plaintiff should be required to serve a noticed
motion at the appropriate time if it secks provisional relief prior to a trial on the merits.
B. NO TRO SHOULD ISSUE AS PLAINTIFF SEEKS TO ALTER THE STATUS QUO. -
“A TRO, like a preliminary injunction, is by design to preserve the status quo pending the
evidentiary hearing to determine whether to issue a permanent injunction.” Scripps Health v. Marin
(1999) 72 Cal. App. 4th 324, 334 (underlining added). “The ex parte hearing concerning a TRO is no
more than a review of the conflicting contentions to determine whether there is a sufficiency of

evidence 1o support the issuance of an interlocutory order to keep the subject of litigation in status quo

' Defendants ask the court to take judicial notice that National Grange is not, according to the California Secretary of
Siate Wcebsite, authorized to do business in Califomia,
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pending a full hearing to determine whether lhe. applicant is entitled 1o a preliminary injunction.”
Landmark Holding Group, Inc. v. Superior Court (Cal. Bell Club) (1987) 193 Cal. App. 3d 525, 527
(italics added).

Here, plaintiff sceks to alter the status quo before a full evidentiary hearing can be held to
determine whether any injunction is appropriate. Plaintiff’s m(lnion papers were received on the
afternoon before the scheduled moming hearing, allowing defendants very little time to prepare for
this hearing. Under these circumstances it would not be appropriate to grant a TRO requiring
defendants to take affirmative steps to essentially shutter a California corporation at the insistence of
an out-of-state corporation without the ability for defendants to submit evidence and to fully present
their side of the story. '

The California State Grange has operated in California since shortly afier the Civil War? It is
now a California non-profit mutual benefit corporation in good standing with the state of California.
As required by California law, its operations are governed by é board of directors elected by its
members.  Plaintiff seeks to turn that all of that on its head and take over the operations of the
organization and seize its assets, all on less than 24 hours’ notice, over what is essentially a contract
dispute.

Plaintiff seeks extraordinary affirmative relief in the form of a turnover order; requiring
defendants to-tum over keys, sensitive passwords, and other information necessary for plaintift to
wrest complete control of California State Grange from its duly elected directors and duly appointed
officers and deliver them to an out-ol-state entity not shown to be qual.iﬁed to even do business in
California. Pending a determination on the merits of this dispute, including likely cross-claims by the
California State Grange, the status quo should remain; which means the Califormia State Grange
should continue to exist in good standing and operate as a California Corporation. Moreover,
California State Grange’s status with National Grange should remain in good standing (the status quo)

at this time, at least until the court has the benefit of a full presentation of the evidence. The Court

? California State Grange was “chartered” originally as an unincorporated association by National Grange on July 15,
[873. Plaintiff failed to include a copy of the Charter transcript in its TRO submissions.
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should therefore deny the sought TRO.
C. PLAINTIFF HAS NOT SHOWN A LIKELIHOOD OF PREVAILING ON THE MERITS.

California law governs a California nonprofit mutual benefit corporation which exists, in
the first place, as a creature of California state law. California law will therefore govern the
management of the internal affairs of the corporation, and not the internal rules of an out of state
corporation such as National Grange. |

Here, Plaintiff has no standing to contest the actions taken by California State Grange, nor
does Plaintiff have standing to remove a director or an officer of a California Corporation. Under
Corporations Code sections 7213 and 7223, officers and directors, respectively, may only be
removed by certain persons expressly identified by statute. See e.g. Corp Code §§ 7213 (a) and
(b} [officers] and 7223(a) and (b) [directors]. Under settled California law, the clection and
removal of the officers of a corporation is the sole province of the board of directors. Corp Code §
7213(a),(b). Standing to file suit to remove a director 1s vested in a fellow director, the Attorney
General, or a prescribed number of the corporation’s members. /fd. at 7223(a),(b). National
Grange is not an officer, not a director, is not a member of California State Grange, and it is
certainly not the Attorney General. Nothing in California State Grange’s articles of
incorporation or bylaws alters this statutory framework. Moreover, although Section 14.13 of
the California State Grange Bylaws permits suspension of the master and “officers”, this section
fails to identify who or what may undertake that action..

As the affairs of this California corporation are governed by the board of directors, it would
be their sole province, not the province of National Grange, 1o remove an officer such as Master
McFarland. To the extent that any provision of the laws of the National Grange would purport to
give the authdrity lo remove an officer, such a provision would be uncnforceable under California
law as an improper delegation of the authority and discretion of the board of directors. Likewise,
to the extent that any new or amended provision of the laws of National Grange would be
construed as to be incorporated by reference as a bylaw of California State Grange, such bylaw
would be required to first be approved by a 2/3 vote of the members o-f California State Grange at
an annual meeting at which a quorum was present (California State Grange Bylaws §26.1). In

4. :
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sum, National Grange has no standing to enforce any matter of California State Grange’s corporate
governance.

In addition, Plaintiff’s reliance on Corp. Code § 5132 is misplaced. As noted, California State
Grange is a nonprofit muiual benefit corporation. [t has members and its purposes are focused on
benefits for its members rather than the public at large. Consequently, it is not a nonprofit public
benefil corporation. Citation to the nonprofit public benefit corporation law (Corp. Code §§ 5110-
6910), as set fo.rrh in plaintiff’s application throughout page 13, is therefore inapposite.

Finally, the articles of incorporation of California State Grange call for only five (5)
directors. [See the attached Exhibit A, which is a true and correct copy of the Arlicles of
Incorporation for California State Grange; once again, plaintift failed to also include this important
document in its TRO submission]. The “Executive Committee™ of California State Grange is
comprised of these 5 directors, plus 2 officers, the Master (McFarland) and the Overseer
(Stefenoni). Again, the atfairs of a California corporation are governed by the board of directors,
not the officers. The votes referenced in plaintiff”s Application all were made by three (3)
directors of California State Grange, which constitutes a majority of the five authorized directors.
Thus, these actions were duly authorized by the Corporation, contrary to plaintiff’s suggestion to
the contrary (i.e. in paragraph 18 through 20 of Luttrell’s declaration).

CONCLUSION

For the foregoing reasons, plaintiff’s temporary restraining order request should be denied. If
the court is inclined to consider the merits of this motion, we respectfully submit that it should be done
in connection with a motion for preliminary injunction with a fair opportunity for defendants to submit
evidence and briefing.

Dated: October 3, 2012 BOUTIN JONES INC.

By: \2 \“A‘ e o
Robert D. Swanson™="" . o
Attorney for Defendants
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TRDMPAY. 41

. . Mmﬁm y 15 %, catjrtsizu '
1 . se-7-¥4 ﬂ‘/ of the St of Goltformy
2 ... .  ABTICLES OF INCORPORATION ,n,y L.':o;u:m,:;“i,,
S DO S L S -ar- By TS Zol o
¢ T _ouiromsy SmaTs aRgi(” e

~ 5 | e
8 OIOW 4LL MDN 5Y THESE PREGENTS:  That we, the
7 q undorsigned, GEORGE amnm. OKLIA M, EARDING, HABRY BARNES,
C‘) 8 %, L. SMITE and LERALE MENSINGEB, have thie day julunurily
- J sssooietad curselves vogsther for the purpose of forming s
10 | non profit oorporstion under ihe lews of the Stats of Califor-
1 nis,
12 4D WX CO HEREBY ORREIFY:
131, That the nnue' of this corporstion 1e:
14 “CALIFORHIA STATE GRANGE,”
18 .2. That the purposes for whioh this corporation is formed
16 1 are the following: .
7 {a) To incopporste and take cver .. exiwting uninoors
18 porated association kuown ss "Californis G%ats Jrenge.”
19 {b) To purchase, hold, lease, grent resl and per~
=0 5008l property, and have power Yo make conpraoks, sus and be
2 sued, and othervise aoquire, sell, copvey, transfer, lease to
22 ) others, end otherwise dispose of, MOrsgage or otherviss enscm~
%3 ber, real or ypersonal property.
2 fc) . To develop m Laster apnd highat m.pheoq and .
2 womanhood awong the wembera; Yo exbanca the aoltorta m attrae~ .”
26 tions of the howes of the members, mnd to strengthen the .u'-'ttie!iﬂ
= ment of the membera to their pursulta; to fosfer aotasl ondexs
28 gtcnding end ocoopsresion: to ulntti"n Mv_ip'l_ﬁ:c“ ONT laws and
29 to smulate each other in labor; to r-oﬁnoe the expenses, both
30 individual and corpeorete; to buy lems and producs nore, in Or~
:: der to make farms self-sustaining; to diveraify the orqps of
1.
i
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WUBICK & BUBICK
ATTORMNEYSR AY Lavw

WANN OF AMEMIDA BLPW.

BADNAMENTR. QALIT,
Puges B.TART

w & N 2 O s AW

members snd to Crop no moTe than the members cam cultivate;
‘to condensas the welght of the meabers'! exports, selling less

in the bushel eand more on hoof and in fleece; less fn lint,

- end we.oe In WRYP and woof; to systematize the work of membexs :
and calonlese intelligendly on ptbhbuuiu; 0 dlsoounnaq“‘ :
tbe oredit system, ihae mortgngt sya'tu, the fashion l.ptm, lll .

every other system tending to prodigalivy end bankruptoy.

{d) To kest together, talk together, work together,
buy togethsr, seil togother; and f{n gemsrsl ust togather ror
the mutusl protection and advenosment of ulnbéra, as ocaoasion
nay require; to svold litigation ae much &8 possible dy arbie
tracion ln the Grenge; to etrive o secare entire haraony, good-
will, vital brotherhood among itl menbers. and to make tln Qﬁa
perpetusl; to suppress personal, loosl, weoticonal epd nationsl

Prejudices, sll unhealthy rivalry amd selfish axditiom

(e)  To bring yproducers, comsumers, farmers and manwfes-

turers into the moay direoct and fyiendly rolations posaible;

to dispense with a surplus of middlewmen; 10 work for the bens-

£i%t of the producer and consuser, and for all chher ingerssts

that tend to bring these two partiea into spoady and economfenml
conteot. ‘

{r) To advooate for every State the inerease in every
pPrectiocable wey of all fecilities fox tnnsporﬂlg ahup.].; to

vhe seaboamd, or between home producers and oonsmn. &ll the

Pruductions of our country; to open out btk olianinals in n;_ﬁro"-n" ]

great arteries, thet the life-blood of cormercs may flow fresiy, |

{g) To oppose such spirit am‘l mmmom of eny .oomw
poration or enterprise as tends to oppuaa the People and: rob
them of their just profits; to ndvooate tho removel of antago-
nism between capitel and lahur by commen comssnt, sand by an
enlightened stetemmanship worthy of the twentieth ocentury.
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QuEiok & BUSIOK
AVTGANEYE AY LAW

BanM OF aANEFIOA ELOE.

wANRANEMTO, CALIF,
. pepNd 3-048°T

{h) o ndvence the czuse 0of edusation amcng its
members &nd taeir ohildren, by all Juet means withim itas
power; to advooate for our sgrioulsurel amd industrial
colleges, tbat practiocal sgriculvure, comestic science, aud
ull the arts which adorn the bome, be Sanght in their comrses
of atudy; and so do all shings formesrly dome by tha State
Grange, & voluatary cqnooletton.

D This corporationm from tine o time may 40 soy one

or more of the aeta and things, or oarry out aiy cn® OF moIe
of the purposes hereim eet forth, snd may STensact business
in the State of Califormis, in other Ssases, in the Distries
of Columbie, in the Distriots, Dependsnciee end colpnias or.
the United staiol, and in Foraign Oountries,

4. ' That the yrincipal office for the transsetion of

the busineas of thim corporation is to bBe looceted in the
County of Ssoramento, State of Celiformia.

5. | That ell nembera of tha Californis atate Grange, ;
voluntairy =csocietion, at the dete hereof, shall bt.lelbtrl
of the CALIFORNIA STATE GRANGE, s Corpozasion,

6. That this corporaticre does nos cochempiate the dlstyi-

bution of geins, profivs or dividends $o the wnembers thezreat.

7. That the organization of the OALIPORNIA STATE GIANGS,

& qoxporation, shall be and rsmain 4a ndv;ixtitiag; watil
otherwise bhangod oF modified socording to ths rules end reg-
ulations cf said QOrder.

8, That the Comstitution of the CALIPORNIA STATR GRANGE,

& volunfary association, shall be snd remsin he Constitution
of this corporaticn, until otherwise amended ox ﬁltatbd in

the-mnde provided by said instrument.

9, That the present By-Laws of the OQALLFORNIA STATE GRARGE,

& voluntary esgooletion, shall constitube the By-Laws of the

3.
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1 I ecorporution hereby exanved, subject to be altored snd amended _

e 85 provided in the same. Thet cny smendwments made tc seid

3‘ I Constitution vud By-Laws shall conform to tho Canstitu_t ion ‘?'i

4 of the United States and of this State.

¢ 10, rhat the CALIFORNIA STATE GRANGE msy Bold its

6 sonusl and ocell mestiigs in any 'udunty' in the Siate of Calis

7 foropile, and ehé proceedings of suoh meet ngs 5hall have the

8 seme force and effeot in this State, as if seld meetings

9 were held and proveelings hed in the County of Sacremeuto,

10 1. that ¢he swthorized numher and qualificaticns or

1 mempers of this corporasion, the propsrty, voting and osher

12 rights snd privilages of membership, acd tie liebility of

13 each Y0 duss Or assescments, emd the method ¢f enllection

14 thereof, shell be sef rorth in the By~Laws of this 8orporas-

16 ticn, |

18 12, That there shaoll be five (B5) dirsetors; that the

17 nomes apd addroesgses of the poradns w'ho aTe appointed to

18 fir act &3 the [1Tst direotors sre aa follows:

2 MM ' _ ADRFRGS

20 George Sehlmeyer 2900 Rogins Way, Saoramento, Californias;

21 | pelte m. Barding Route 1 Dox 112, Fowler, Californis;

2 | Harry Barnesa S3 E. Sente Clara Avenme, Ban Jose,

23 . Califernia; )

2¢ | ¥ L. Smitx Route 1 Box 85, Bkt%cIWillow, Celifornia; |48 -

28 Merle Mensinger Esoalon, Galiformim.

Z8

27 IN VITHESS WHEREQY, we have hereunto s:b our hauds

28 end seals %his 20 a5y o Beptomder, 1048.
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30
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BURICK A& BUBIOK
ATTORNEYE AT LAW

@amp OF AMEWIDA BLOT,

SADNAMENTD. Dali®,
peitne 2-D4IT
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STATE OF CALIFORRIA 2
COUNTY 0F SACRAMENTO },

on thisiai;¢7-fhay of September, A..D., 1046, before
me, GHARLES O, HUSIOK, s Notery Publio in end for the COQnty
Or Saopransnto, 3tate of California, persodally appsared
GEORGX SEELMIYER, CELIA M. HARDING, FARRY RARNES, W, 1. SHITE
and MERLE MENSIWGER, imowa t0 me t0 be the persons named as
directors iz the within irnstrusient, and whose jamss aye aghw
soribed thereto, snd saverally ackmowledgsd to me thas they
executod the same. ' .

IN WITNB3S WHEREQF, I have hereunto s#% my haod and
sffixed my offieclal seal &% my office tu the City of Secrew
menso, County of Sserap~stc, State of Californix, the day

and year in this certificete rirat ebove written,

y
of Ssﬂrlnunio Btake of Cal:foimia,

Oo motion duly seconded and carriad, tis Seoretary

| Wea directsd bo file the Articles of Incorperation (n the

Office of tbe Segretary of State of the State of California,
and elso file s certified copy of sald Articles of Incorpore=
tlom, duly oertified to dy said Seerevary of State, iu the
Office of the Oounty Clerk of the Counsy of Ssorumento, HStete

of Galifornis. There being no further dusiness the neatiny
ndjodrnod.
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STATE OF CALIFGRYIA }

County of Jaoramenge  (55:
o this _lat dar of gg.jjhg' F 1746,

bofore me, OHEARLES 0, BUSICK ‘ ; 8 Notary Public In

and for the said County and Stete, residing thereln, duly c.asis-
gloned and sworn, personally apﬁeared GRORGE SBELMEYER

and _CRLIL M, HARDIEQ y ¥ho, belng sworn, apsh for Limnelr,

deposes and sayyl That the satd GEORQR Q!BLI_I!IR

is the __Magier — o7 Gadifarnia Gtate Grange
ani that the soid QEETA NedARBING is vhe __fSeoretary

of Califeraia Btate Grange . ™at
Californis Stata Grange is l:ﬂ"d.ﬂi.l'l"f‘f‘: et

aagacintion and that 55id assceiztlon bus Suly authoriied its ia.-

corporation. Thri_Georgs Sehlmayer and

CeTin .M. Hardiing have aexecuted these articles

of incerporotdon in thelr oiflcial capacity a«nd by auvilherisy of

suh associgtion,

.
Subaerived end sworn to before 16 this lat.  day of
Oakeber L 1946 |

ffatavy PubiLe. .
{5eral) County and State
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STATE OF ‘CALIFORNIA
Wlﬂl or

erbm % Commissioner
SAGRAHENTO 14

Nesder 7, 1948

O&lmmn mmw

Gentlemen:

RE: Exemption From Franchise Tax

The claim submlitted by your orgenizetion for exemp-
tion from taxation under the Bank and Corporation
Franchise Tax Act is approved, Annual franchise tax
returns need not be filed unless the character of the
organization, its purposes, methods of operation,
sources of income, or methods of distribution of its
income, be changed, Changes in any of these particu-
lars must be reported promptly to this depertument.

Very truly yours,

CHAS, J. McCOLGAN
Francn;se Tax Commissioner

.lhﬁtlﬂ
¢c - Sec., of State
¢¢ - Rugsell
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